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and justice system practices exacerbate the crime prob-
lem, unnecessarily damage the lives of millions of people,
waste tens of billions of dollars each year, and create less
than ideal social and economic conditions in many sec-
tions of our largest American cities.

This report focuses on how we can reduce the
nation’s prison population without adversely affecting
public safety. For this to happen, we will need to reduce
the number of people sent to prison and, for those who
do go to prison, shorten the length of time they spend
behind bars and under parole and probation surveil-
lance. People who break the law must be held account-
able, but many of those currently incarcerated should
receive alternative forms of punishment, and those who
are sent to prison must spend a shorter period incarcer-
ated before coming home to our communities. Our rec-
ommendations would reestablish practices that were
the norm in America for most of the previous century,
when incarceration rates were a fraction of what they
are today.

We first summarize the current problem, explain-
ing how some of the most popular assumptions about
crime and punishment are incorrect. In particular, we

demonstrate thatincarcerating large numbers of people
has little impact on crime, and show how the improper
use of probation and parole increases incarceration
rates while doing little to control crime. We then turn
to ideas about how to change this flawed system. We
set out an organizing principle for analyzing sentencing
reform, embracing a retributive sentencing philosophy
that is mainstream among contemporary prison policy
analysts and sentencing scholars.

Based on that analysis, we make a series of recom-
mendations for changing current sentencing laws and
correctional policies. Each recommendation is practi-
cal and cost-effective. As we show through examples of
cases in which they have been tried, they can be adopt-
ed without jeopardizing public safety. If implemented
on a national basis, our recommendations would gradu-
ally and safely reduce the nation’s prison and jail popu-
lations to half their current size. This reduction would
generate savings of an estimated $20 billion a year that
could then be reinvested in far more promising crime
prevention strategies. The result would be a system of
justice and punishment that is far less costly, more effec-
tive, and more humane than what we have today. =

“Punishment Does Not Fit the Crime” Some Recent Examples

“Offenders” Prior Record Crime Description Prison Sentence
. . o Original sentence
= KeI.Iy e count§ Slicentiaiie Hosting drinking party for son’s of 8 years- later
George Robinson None to the delinquency of a . . ,
. nine friends at parent's home reduced to 27
Mother and stepfather’ minor
months
Cecilia Ruiz . .
Single parent — two children None Forgery e ) DL EEMAEIE o 42 months
‘ the county DUI data base
ages 6 and 8
Jessica Hall ,
Unemployed mother of three Throwing a missile at an WY VD CIFLEPE (1)
. y . None . . coffee at another car that cut her 24 months
children with Marine husband occupied vehicle . .
e 3 off while driving
serving in Iraq
Lewis “Scooter” Libby® None Perjury FRHEER (50 S iman O Lis, 30 months
Attorney (four counts)
Inappropriately touched two girls
Stephen May’ None Child Molestation and a boy — there was no sexual 75 years
activity or penetration
Agaravated child 17 year old male had consensual
Genarlow Wilson® None 99 oral sex with a 15 year old girl at 10 years

molestation

a party that was video taped.

" Public Safety, Public Spending: Forecasting America’s Prison Population 2007-2011. Philadelphia, PA: Pew Charitable Trusts, 2007.
2 In some cites the percentages are higher. For example, in Baltimore, one in five young black men between ages 20 and 30 is incarcerated, and 52% are under some form
of correctional supervision. Jason Ziedenberg and Eric Lotke. Tipping Point: Maryland’s Overuse of Incarceration and the Impact on Public Safety. Washington, DC: Justice

Policy Institute, 2005.

3 Washington Post, July 4, 2007, pages A1, A11, “Penalties for Teen Drinking Parties Vary Widely in Area”.

4 Washington Post, June 30, 2007, page B4, Ex-Aide Given 3 ¥:-Year Sentence.
5 www.washingtonpost.com/wp-dyn/content/article/2007/02/17/AR2007021701560.htt

6 Washington Post, July 4, 2007, page A4, “Bush Says He’s Not Ruling Out Pardon for Libby”.
7 State of Arizona vs. Stephen May, Maricopa Superior Court, No. CR2006-030290-001 SE.

8 abcnews.go.com/Primetime/LegalCenter/story?id=1693362&page=1.




Crime and Incarceration

By far the major
reason for the
increase in the prison
populations at least
since 1000 has been
/onger /engtlzs of

imprisonment.

WHY THE PRISON EXPLOSION?
America’s incarceration rate is explod-
ing.In 1970, there were fewer than 200,000
people in prison. By 2006, there were ap-
proximately 1.6 million state and federal
prisoners (or nearly 500 per 100,000 popu-
lation). Each year over 730,000 people are
admitted to state and federal prisons, and
a much larger number (over 10 million) go
to local jails. If we add to the prison popu-
lation the nearly 750,000 people incarcer-
ated in local jails today—at the beginning
of 2007—the total number imprisoned in
the U.S.on any given day is 2.2 million.’
The United States is the world lead-
er in imprisonment. China, with a much
larger population, has the second largest
incarcerated population, with 1.5 million
imprisoned. With 737 people incarcerat-
ed per 100,000 persons, the U.S.also leads
the world in rates of incarceration—well
above Russia, which has the next high-
est rate of 581 per 100,000.2 The other

Table 1: Sentence Lengths, Time Served, and Length of Parole

Supervision, 1993 versus 2002

Length of Supervision
Average Sentence

Average Time Served
Average Parole Supervision

Total Time Under Supervision

1993 2002
66 months 65 months
21 months 30 months
19 months 26 months
40 months 56 months

Source: Prison Statistics. US Department of Justice, Office of Justice Programs, Bureau of Justice
Statistics.1 Aug. 2006. http://www.ojp.usdoj.gov/bjs/prisons.htm

Western democratic countries manage
with prison populations far smaller than
ours.

By farthe majorreasonfortheincrease
in prison populations at least since 1990
has been longer lengths of imprisonment.
The adoption of truth in sentencing provi-
sions that require prisoners to serve most
of their sentences in prison, a wide variety
of mandatory minimum sentencing pro-
visions that prevent judges from placing
defendants on probation even when their
involvement in the conduct that led to
the conviction was minor, reductions in
the amount of good time a prisoner can
receive while imprisoned, and more con-
servative parole boards have significantly
impacted the length of stay.

For example, in a special study by the
U.S. Department of Justice on truth in
sentencing, between 1990 and 1997, the
numbers of prison admissions increased
by only 17% (from 460,739 to 540,748),
while the prison population increased
by 60% (from 689,577 to 1,100,850). This
larger increase in the prison population
can only be caused by a longer length of
stay.?

This is further confirmed in Table
1, which shows sentence lengths, time
served, and period spent on parole super-
vision. These U.S. Department of Justice
data are based on individuals released in
1993 and 2002. The 2002 data underesti-
mate the average length of current prison
sentences because they do not include
time served by prisoners sentenced under

" William J. Sabol, Todd D.Minton, and Paige M.Harrsion. Prison and Jail Inmates at Midyear 2006. Bureau of Justice Statistics
Bulletin, Washington, DC: US DOJ,Office of Justice Programs, 2007.

2 Prison Brief—Highest to Lowest Rates. International Centre for Prison Studies, King’s College, London. 2006 http://www.kcl.
ac.uk/depsta/rel/icps/world/
3 Paula M. Ditton and Doris James Wilson. “Truth in Sentencing in State Prisons.” Washington, DC: US DOJ, Bureau of Justice
Statistics, 1999.



recent punitive laws (such
as “three strikes and you're
out”) who have not yet been

released. Nevertheless, the ; PR
. Type of Crime Victim

average time served by those Loss

who were released still in-

creased substantially—from Robbery $1,258

21 to 30 months. -S‘imilarly, Burglary $1,545

the parole supervision pe-

fiod increased from 19 to -arceny Theft D

24 months, and the total Auto Theft $6,646

average period of supervi-
sion increased from 40 to 56
months.

Not only are our lengths
of imprisonment significantly
longer than they were in earlier periods in our penal histo-
ry, but they are considerably longer than in most Western
nations. For the same crimes, American prisoners receive
sentences twice as long as English prisoners, three times
as long as Canadian prisoners, four times as long as Dutch
prisoners, five to 10 times as long as French prisoners,and
five times as long as Swedish prisoners.* Yet these coun-
tries’ rates of violent crime are lower than ours, and their
rates of property crime are comparable.’

Most prisoners are incarcerated for crimes that do
not compare with the costs of their imprisonment. We

Justice Statistics, 2003.

Figure 1: Crime and Incarceration Rate Comparisons

Table 2: Economic Loss to Victims and Costs of Incarceration

Prison Pretrial Pr-|son Total .
. Time . Incarceration
Sentence Time Time .
. . Served . Costs
(inmos)  (in mos) . (in mos)
(in mos)
94 5 55 60 $113,000
52 5 29 34 $64,000
34 5 20 25 $47,000
27 5 17 22 $41,000

Source: Matthew R. Durose and Patrick A. Langan. Felony Sentences in State Courts, 2000. Washington, DC: Bureau of
Justice Statistics, 2003, and Callie M. Rennison and Michael Rand. Criminal Victimization, 2002. Washington, DC: Bureau of

spend over $200 billion each year to fund the criminal
justice system.® In contrast, the total economic loss to vic-
tims of crime in 2002 was an estimated $15.6 billion, or
about one-tenth of the total cost of the nation’s criminal
justice system.” The typical (median) costs per crime for
each victim was $100, which includes losses from prop-
erty theft or damage, cash losses, medical expenses, and
lost pay. While the financial losses and physical and emo-
tional injuries sustained by victims can be significant, they
represent only a fraction of what it costs to incarcerate the
offenders.

Table 2 illustrates the vast disparity between the
economic losses associated with four common crimes
and the amount expended
to incarcerate the offender.
For example, the average
loss associated with a rob-
bery reported to the po-
lice is $1,258. The typical
prison sentence for rob-
bery in the United States is
94 months, or about eight
years, of which the typical
time served is 55 months.
Together with the time
spent in jail pre-trial, the av-
erage robbery offender is
incarcerated for 60 months
at a cost of approximately
$113,000.

This historic rise in in-
carceration has often been
attributed to the “fact” that

4 David P. Farrington, Patrick A. Langan, and Michael Tonry, eds. Cross-National Studies in Crime and Justice. Washington, DC: US DOJ, Bureau of Justice Statistics, 2004.
5 Franklin E. Zimring and Gordon Hawkins, Crime Is Not the Problem: Lethal Violence in America. New York: Oxford UP, 1997.

% http://www.ojp.usdoj.gov/bjs/eande.htm
7 Callie M. Rennison and Michael Rand. Criminal Victimization, 2002. Washington, DC: Bureau of Justice Statistics, 2003.




Unlocking America

in the early 1970s, the U.S. faced a steadily increasing
crime problem, leaving no choice but to increase the use
of incarceration massively. But this explanation for the im-
prisonment binge is misleading and incomplete. Crime
rates have grown in other countries and states within the
U.S. without provoking a large growth in prison popula-
tions.There are various ways a country can respond to in-
creased crime; more prisons is just one of them. Moreover,
statistics show that it was not primarily a rise in crime that
fueled the increase in incarceration rates.

Figure 1 compares changes in the nation’s crime
rates—as measured by the FBI's Uniform Crime Reports
(UCR) that are based on police records that primarily re-
flect victim reports to their local police departments—
with changes in the rates of incarceration from 1931 to
2004. After being relatively stable for decades, between
1964 and 1974 the UCR Crime Index—which measures
murder, assault, rape, burglary, robbery, theft, auto theft,
and arson—increased significantly even as the incarcera-
tion rate remained relatively stable.® Thereafter, the UCR

Figure 2: UCR and NCVS Crime Rate Comparisons

crime rate swung up and down until 1992 when it began
a steady decline.

The UCRisone of two ways that the government tracks
crime rates. The other, the National Crime Victimization
Survey (NCVS), was established in 1973 in recognition
of the fact that the UCR had major biases in the way it
gauged crime. The NCVS is often considered a more ac-
curate and complete picture of crime in the U.S,, as it is
based on interviews of household members.

As shown in Figure 2, NCVS shows no increases in
property crimes from 1973 to 1980. Similarly, NCVS show
no increase in violent crimes between 1973 and in 1993,
unlike the UCR data which showed a steady increase over
the same time period. There is contradictory evidence
of a 1970s crime epidemic, which was a major rationale
for expanding the use of imprisonment.® Regardless of
which measuring method is used, there was no large drop
in the incarceration rate before crime rates began to in-
crease after 1963. While a variety of theories exist as to
why crime rates rose from 1964 to 1974, the cause was not
a large drop in prison pop-
ulations, which remained
fairly stable until 1973.'
Prison populations began
increasing only after crime
rates had already stabilized
or, according to the crime
victimization surveys, had
already began to decline.

Beginning in the
1960s, law and order ad-
vocates declared a war on
crime. Conservative politi-
cians (starting with Barry
Goldwater in the early
1960s), backed by religious
groups (the Moral Majority
of the 1970s) and right-
wing media figures (such
as talk-radio hosts of the
1980s), argued that crime
was out of control largely
because lenient judges
gave lawbreakers too

8 Prison populations fell by about eight percent between 1960 and 1970. This small drop could not remotely have been a major cause of the 2.4-fold rise in UCR index
offenses in that decade. Sourcebook of Criminal Justice Statistics. US DOJ, Bureau of Justice Statistics. 278, 500 http://www.albany.edu/sourcebook/

9 Criminologists debate the sources of the discrepancy between the growth in violent crime shown in UCR data and the decline shown by the NCVS. The U.S. Department
of Justice has suggested that victims were more likely to report crimes to the police, and law enforcement agencies improved their recording and reporting systems. If these
explanations are correct, these changes in reporting created the illusion of a growing crime problem when there actually was none. Also note that the NCVS property rate is

based on the number of households, which is lower than the number of persons.

© As the NCVS was started in 1973, it cannot be used to determine if—or how much—crime rates increased between 1964 and 1973. Most criminologists agree, however,
that there was an increase, and that some of the increase was due to demographics—the large numbers of baby boomers passing through their high crime-committing years.
People aged 15 to 24 commit a substantial proportion of index crimes. The persons in the baby-boom cohorts started reaching 15 in 1964, and began turning 40 around 1990.

But demographics cannot explain all of the increase.
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many chances before they
were punished, predatory
criminals avoided punish-
ment because of technicali-
tiesin the law,and criminals
returned to the streets after
serving short sentences.
These advocates of a war
on crime suggested harsh
mandatory  punishments
were needed that would
both incapacitate people
convicted of serious crimes
and deter others from
breaking the law.

The media contributed
to the fervor over the “crime
problem” through its unre-
lenting focus on crime—the
more heinous and sensa-
tional, the better. Broadcast
journalists discovered that
sensational crimes drew
large audiences. The media
publicized horrific but rare crimes (the kidnapping and
murder of Polly Klass, the sexual murder of Megan Kanka,
and the attack perpetrated by Willie Horton while on work
release). In so doing, it led Americans to believe wrongly
that they were at high risk of being assaulted, raped, or
murdered.

During this same period, a growing number of neo-
conservative social scientists claimed that “law and order”
ideas and policies rested on a sound scientific foundation.
In 1975, political scientist James Q. Wilson published the
widely read Thinking About Crime, in which he soberly
admonished liberal/humanitarian social scientists to re-
member that “..wicked people exist. Nothing avails except
to set them apart from innocent people.”

For Wilson and those who initially shared his views,
incapacitating what they believed was a growing and
more menacing type of criminal was a necessary weapon
in the war against crime. By insisting that only stepped-
up criminal justice interventions could cope with crime,
Wilson and others like John J. Dilulio and William Bennett
were arguing against the strategies recommended by the
riot commissions of the 1960s and by experts on pov-
erty and racial problems: alleviating poverty, combating
discrimination, and opening up opportunities that had
previously been shut off by racial discrimination and class
inequality.

Figure 3:Incarceration Rates by Crime Category (1980-2003)

Remedying social inequities, they maintained, was
not the job of the government and would not reduce
crime. Their solution—more people in prison—rested on
the use of an institution that had become substantially
discredited among penologists in the 1960s.Their views
were enthusiastically supported by the federal govern-
ment, which subsequently funded studies to identify the
“career criminal.”

Public receptivity to this hawkish perspective was
enhanced by anxieties associated with the rapid rise in
crime during the 1960s, the eruption of riots in a number
of American cities, and the advent of the civil rights and
feminist movements, challenging longstanding racial and
gender hierarchies. These developments, exploited by
well-funded conservative polemicists whose arguments
were widely publicized in the media, helped to shape
public response to the high-profile death of athlete Len
Bias from a cocaine overdose in 1986. Along with the
growing use of crack cocaine, his death sparked a rapid
government response. All these factors converged, creat-
ing a“perfect storm” that drove the imprisonment binge.

Thus after 1975 many laws were passed, supported by
politicians of both parties, designed to increase the prob-
ability of a prison sentence rather than jail or probation,
dramatically increasing the length of prison sentences for
certain crimes, and requiring prisoners to serve a greater
proportion of their sentences—three results that we will

" James Q. Wilson. Thinking About Crime. New York: Random House, 1975. 235. See also by Wilson: “Lock ‘Em Up.” New York Times Magazine 9 March 1975: 11.
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discuss in greater detail below.

New legislation increasing the penalties for the sale
and possession of cocaine, particularly crack cocaine, in-
tensified the upward trend. As is evident in Figure 3, in-
creased penalties for drug offenses strongly fueled much
of the growth of state prison populations starting in the
late 1980s. Since then most of the growth in prison sys-
tems has been due to the increased incarceration of per-
sons for violent crimes (mostly robbery and assaults) and
behavior related to“public order.” Once begun, prison ex-
pansion has continued under its own momentum, oblivi-
ous to any obvious need and unrelated to any useful so-
cial function, at large social
cost. Though penologists
have called attention to the
failures of mass imprison-

Table 3:

Priests are charged with child molestation. Doctors bill
Medicare for procedures they did not perform. Each day
thousands drive while legally drunk, with sometimes-fatal
consequences.'? Self-report surveys find that lawbreaking
is widely distributed among the young, especially males.
As many as one-third of all boys are arrested before reach-
ing adulthood. A majority of males will be arrested for a
non-traffic offense at some point in their lives.'®

But given that most of us commit some type of crimes
in our lifetimes, the most severe punishments are targeted
toward lower class citizens. It is this class of people we are
willing to punish disproportionately to their criminal acts.

If Black and Latino Prisoners

Had the Same Jail and Prison Incarceration Rates as White Prisoners

ment, the expansion has Race Current Incarl'\zzlrztion Inczf;:;?:ion Prison Population If Same
taken on a life of its own. Prisoners Incarceration Rates as Whites
Rates Rates

Along the way,
Americans have become  Whites 731,200 681 75 731,200
accustomed to demonizing
certain people who break  Bjacks 899,200 4,834 352 125,773
the law. This is somewhat
odd, given the fact that [atino 392,200 1,778 148 136,540
breaking the law is neither
a rare nor demonic act.  Total 2,022,600 993,513

Few citizens go through
life without ever violating a
law.

A significant number of Americans cheat on their tax-
es, steal from their employers, receive stolen goods, pur-
chase illegal cable boxes, illegally download music, use il-
legal drugs, or participate in many otherillegal acts.Hardly
a day goes by without a newspaper story about corporate
executives indicted for fraud, insider trading, or price fix-
ing. Politicians are arrested and convicted for soliciting
or accepting bribes.The most prestigious Wall Street firms
have engaged in large-scaleillegal trading practices.Some
of our most successful and idolized entertainment figures
are indicted for shoplifting, domestic violence, drunk driv-
ing, possessing drugs, and molesting children. Policemen
are filmed using excessive use of force on citizens, make
arrests based on racial stereotypes, deal in drugs, plant
evidence on innocent people, and lie under oath. Sports
figures are accused of rape, assault and taking steroids.

This willingness to punish them is rooted in our culture
of individualism, which holds that we are free-willed and
fully responsible for our acts. This belief speaks to our ten-
dency to assign personal blame for every disapproved act.
The truth is that many factors, particularly race and eco-
nomic status, affect our life situations and limit or expand
our available choices.

Consider young people with college-educated par-
ents. Middle and upper-class parents impart values of
achievement through education to their children, arrange
for their admission into better schools, help them getinto
good colleges, and support them after graduation while
they attempt to start their “careers.” Their children have
a much higher chance of succeeding in America’s econo-
my than youth from poor, welfare dependent, and often
broken families who are exposed to a much different life,
including dangerous public housing buildings and dys-

2 1n 2002, an estimated 1.5 million drivers were arrested for driving under the influence of alcohol or narcotics—surely more escaped arrest. In 2004, the National Center for
Statistics and Analysis reported that just over 17,000 people died in alcohol-related crashes in 2003. This is slightly more than the 16,503 murdered or who died from non-

negligent homicide in the same year.

3 In a study of a Philadelphia male birth cohort, 35 percent of the youths had at least one incident of contact with the police before age 18. These 3,475 boys with a contact
were linked to 10,214 offenses, including 2,786 index crimes (Marvin E. Wolfgang, Robert M. Figlio, and Thorsten Sellin. Delinquency in a Birth Cohort. Chicago: University of
Chicago Press, 1972. 65, 68-69. By age 30, 47% had at least one police contact for a non-traffic offense (James J. Collins.Offender Careers and Restraint: Probabilities and
Policy Implications. Washington, DC: US DOJ, Law Enforcement Assistance Administration,1977). In a similar study carried out in Racine, Wisconsin, 59-69% had a non-traffic
police confrontation by the same age. Joan Petersilia. “Criminal Career Research: A Review of Recent Evidence.” Crime and Justice: An Annual Review of Research 2 (1980):

321-79.
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functional public schools. For many of these youth, the
expectation or norm is to drop out of high school and end
up hanging out in neighborhoods filled with other under-
educated, unemployed young people.” Rather than go-
ing to college they are headed toward prison.

Where lawbreakers differ culturally and socially, oth-
ers are less able to empathize with their life circumstanc-
es. Middle- and upper-class people understand that they
themselves, their families, and close associates are not de-
fined entirely by their law violations. But they often lack
understanding for those whose life circumstances are dif-
ferent from their own.

The demonization of criminals has become a special
burden for young black males, of whom nearly one-third
will spend timein prison during their life."* The fear of black
men and other factors fuel the racially disproportionate
imprisonment and convinces many Americans that black
males are an especially “dangerous” class of people, dif-
ferent from the rest of us, the so-called “law-abiding.”®
Today approximately 60% of those incarcerated today are
black or Hispanic." In effect, the imprisonment binge cre-
ated our own American apartheid.

To illustrate the significance of race in our incarcera-
tion policies, we estimated the size of today’s prison and
jail population assuming blacks and Latinos had the same
incarceration rate as their white counterparts. The results
are striking. As shown in Table 3, if blacks and Latinos had
the same rates of incarceration as whites, today’s prison and
jail populations would decline by approximately 50%. While
we may differ on the basis for racial differences in impris-
onment, there can be no disagreement that this is not the
sign of a healthy society.

DID PRISON EXPANSION CUT CRIME?

Proponents of prison expansion have heralded this
growth as a smashing success.”® But a large number of
studies contradict that claim. Most scientific evidence
suggests that there is little if any relationship between
fluctuations in crime rates and incarceration rates. In
many cases, crime rates have risen or declined indepen-
dent of imprisonment rates. New York City, for example,
has produced one of the nation’s largest declines in
crime in the nation while significantly reducing its jail and
prison populations.” Connecticut, New Jersey, Ohio, and
Massachusetts have also reduced their prison populations
during the same time that crime rates were declining.

A study of crime and incarceration rates from 1980 to
1991 in all 50 states and the District of Columbia shows
that incarceration rates exploded during this period. The
states thatincreased incarceration rates the least were just
as likely to experience decreases in crime as those that
increased them the most.?' The study’s authors pointed
out that although San Francisco and Alameda counties in
California reduced the number of individuals sentenced
to state prison, their crime rates dropped as much if not
more than those California counties that increased their
prison commitments.

Other studies reach similar conclusions, finding “no
consistent relationship between incarceration rates and
crime rates”? and “no support for the ‘more prisoners, less
crime’ thesis.”?* One study discovered an initial decrease
in crime related to increases in rates of incarceration, but
no decrease from further increases in incarceration.?

Focusing on California, whose incarcerated popula-
tion more than tripled during the 1980s, Franklin Zimring

* See Pierre Bourdieu and Jean Claude Passeron. Reproduction in Education, Society, and Culture. London: Sage Publications, 1990, and, Jay MacLeod. Ain’t No Makin’ It:
Aspirations & Attainment in a Low-Income Neighborhood. Boulder, CO: Westview. 1995. These books address the issues of transmission of cultural capital and success.
' Prevalence of Imprisonment in the U.S. Population, 1974-2001. Washington, DC: US DOJ, Bureau of Justice Statistics, 2003.

16 Controlling for crime rates, prison populations have grown faster in states with more black residents. Katherine Beckett and Bruce Western. “Governing Social Marginality:
Welfare, Incarceration, and the Transformation of State Policy.” Punishment and Society 3 (2001): 43-59; David F. Greenberg and Valerie West. “State Prison Populations and
Their Growth, 1971-1991,” and David F. Greenberg, “Justice’ and Criminal Justice.” Criminology 39.3 (2001): 615-53. Darnell F. Hawkins, Samuel L. Myers Jr., and Randolph
N. Stone, eds. Crime Control and Social Justice: The Delicate Balance. Westport, CT: Greenwood Press, 2003.

This is not to deny that for UCR crimes, rates of black involvement are higher than rates of white involvement. However, these disparities do not fully explain the racial
disparities in prison populations, or their growth.

7 Prisoners in 2004. US DOJ. Washington, DC: Bureau of Justice Statistics, 2005.

'8 John Dilulio. “Prisons Are a Bargain, by Any Measure.” New York Times 26 Jan. 1996: A19.

" Between 1993 and 2001, violent crime in New York decreased by 64%, and homicides by 69% while its jail population dropped by 25%, and the number of people
sentenced to prison fell by 42%. Some analysts attribute the dramatic reductions in serious crime and felony arrests to the introduction of new methods of policing, particularly
Compstat. However, San Diego, which also reduced its commitments to prison, experienced comparable declines in crime without using New York’s methods (Michael
Jacobson. Downsizing Prisons: How to Reduce Crime and End Mass Incarceration. New York: NYUP, 2005. 37, 113, 125-27.

2 |bid., 128.

2! Irwin and Austin, loc. cit., 154-56. For an updated version of this type of analysis, see: Jenni Gainsborough and Marc Mauer. Diminishing Returns: Crime and Decarceration
in the 1990s. Washington, DC: The Sentencing Project, 2000.

22 Michael Lynch. “Beating a Dead Horse: Is There Any Basic Empirical Evidence of the Deterrent Effect of Imprisonment.” Crime, Law and Social Change 31.4 (1999): 361.
Lynch examined data on U.S. crime and imprisonment trends from 1972 through 1993.

2 Tomislav V. Kovandzic and Lynne M. Vieratis. “The Effect of Country-Level Prison Population Growth on Crime Rates.” Criminology & Public Policy 5.2 (2006): 234. The
authors examined the effect of incarceration on crime rates in different Florida counties.

24 Raymond Liedka, Anne Morrison Piehl, and Bert Useem. “The Crime-Control Effect of Incarceration: Does Scale Matter?” Criminology & Public Policy 5.2 (2006): 245-76.
This study analyzed the data on crime rates and incarceration rates for all 50 states and the District of Columbia in the period from 1972 to 2000. The authors believe that
whatever gains were achieved in the dramatic rise in imprisonment that began in the 1970s, there was a diminishing effect over time.
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and Gordon Hawkins concluded that this remarkable ex-
pansion was paralleled by a reduction in crime of about
15%. Almost all this decrease was in burglary and larceny.
For the other offenses the reduction was “weak to negli-
gible.”The role of the prison expansion in bringing about
even that 15% was doubtful, because arrest statistics
showed that the drop occurred mainly for juveniles, who
were less likely than adults to be locked up.* A contrary
view has been offered by some analysts, such as William
Spelman, who argues that the crime rate today would be
25% higher were it not for the large increases in impris-
onment from 1970 to 1990.2* Assuming for the sake of
discussion that this figure is correct, it is not a large ef-
fect, considering the enormous increase in imprisonment
needed to achieve it. However,Spelman’s estimate is prob-
ably too large.His analysis is based on national trends and
does not explain why some states and counties that low-
ered their incarceration rates experienced the same crime
reductions as states that increased incarceration; and his
estimates of crime reductions rely on controversial data in
the form of prisoners’ own claims about how much crime
they had committed before incarceration. More signifi-
cantly, Spelman agrees that further investment in expand-
ing the prison population will have little if any impact on
crime rates.

More recent estimates based on individual states and
counties within states have estimated the crime-reduc-
tion impact of prison growth to be much smaller or non-
existent.”’ Research on crime and incarceration does not
consistently indicate that the massive use of incarceration
has reduced crime rates.

In sum, studies on the impact of incarceration on
crime rates come to a range of conclusions that vary from
“making crime worse” to “reducing crime a great deal.”
Though conclusive evidence is lacking, the bulk of the evi-
dence points to three conclusions: 1) The effect of impris-
onment on crime rates, if there is one, is small; 2) If there is
an effect, it diminishes as prison populations expand;and
3) The overwhelming and undisputed negative side ef-
fects of incarceration far outweigh its potential, unproven
benefits.

These studies have led former pro-incarceration ad-
vocates to change their positions. James Q. Wilson now
concedes that we have reached a tipping point of “dimin-
ishing returns”on our investment in prisons.?® According
to Wilson, judges have always been tough on violent of-
fenders and have incarcerated them for relatively long
periods. However, as states expanded incarceration, they
dipped“deeperinto the bucket of persons eligible for pris-
on, dredging up people with shorter and shorter criminal
records.””® Increasing the proportion of convicted crimi-
nals sent to prison, like lengthening time served beyond
some point, has produced diminishing marginal returns
in crime reductions. Similarly, former incarceration ad-
vocates such as John Dilulio and former U.S. Attorney
General Edwin Meese are calling for a repeal of manda-
tory minimum sentencing and challenging the wisdom of
a massive imprisonment policy.*

THE NEGATIVE SIDE EFFECTS OF INCARCERATION

Incarceration may not have had much impact on
crime, but it has had numerous unintended consequenc-
es, ranging from racial injustice and damage to families
and children to worsening public health, civic disengage-
ment, and even increases in crime.

Bruce Western demonstrates the extraordinarily dis-
parate impact of imprisonment on young black males
compared to any other subgroup of society.For example,
he shows that nearly one-half of all young black males
who have not finished high school are behind bars, an
incarceration rate that is six times higher than for white
male dropouts. He then shows how incarceration dam-
ages the lifetime earnings, labor market participation,and
marriage prospects for those who have been to prison
and concludes that the U.S. prison system exacerbates
and sustains racial inequality.®

British penologists Joseph Murray and David
Farrington have analyzed data sets about child develop-
ment from three nations and found that parental incar-
ceration contributes to higher rates of delinquency, men-
tal iliness, and drug abuse, and reduces levels of school
success and later employment among their children.
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Why and How to Reduce America’s Prison Population

Their comparative analysis of data from high-imprison-
ment and low-imprisonment nations reveals that the
negative effects of incarceration are most pronounced
when a nation’s incarceration rate is high, as it is in the
United States.*

Epidemiologist James Thomas has analyzed incarcer-
ation rates in North Carolina,and shows that high rates of
incarceration are associated with increased rates of teen-
age single-parent births and the risk of sexually-trans-
mitted diseases among women. Other analyses have
shown that the high rate of HIV among black women can
be attributed to incarceration rates of black men.*

There are an estimated five million Americans who
are ineligible to vote because of felony convictions.
About half of these are African-Americans; consequently,
black communities’ have lost a significant amount of po-
litical power. Christopher Uggen and Jeffrey Manza have
demonstrated that the loss of voting rights by felons has

changed election outcomes across the nation, including
in the two most recent presidential elections, weakened
the political influence of minority communities, and de-
tracted from civic participation by large classes of people
of color.?*

Clearly, prison terms have a residual impact on the
families and communities of the imprisoned. Enduring
years of separation from family and community—de-
prived of material possessions, subjected to high levels
of noise and artificial light, crowded conditions and/or
solitary confinement, devoid of privacy, with reduced op-
tions, arbitrary control, disrespect, and economic exploi-
tation—is maddening and profoundly deleterious. Anger,
frustration, and a burning sense of injustice, coupled
with the crippling processes inherent in imprisonment,
significantly reduce the likelihood that prisoners are
able to pursue a viable, relatively conventional life after
release. m
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Three Key Myths
about Crime and Incarceration

The research summarized above
shows that mass incarceration has a lim-
ited potential for reducing crime and has
collateral consequences that outweigh its
benefits. Why then has there been such a
growth in imprisonment? The incarcera-
tion explosion has been based on a series
of ideas that were widely accepted once,
but have turned out to be erroneous. The
three main myths are:

1. There are “career criminals” we can
identify and whose imprisonment
will reduce crime;

2. Tougher penalties are needed to
protect the public from “dangerous”
criminals; and

3. Tougher penalties will deter crimi-
nals.

Because these ideas have been so
central we discuss them in some detail.

Myth #1: There are “career criminals”
we can identify and whose imprison-
ment will reduce crime.

One of the primary justifications for
lengthy sentences is that we can identify
the “career criminals” or “violent predators”
who commit most of the serious crime
and who are not deterred or rehabilitated
by short sentences or alternative punish-
ments to incarceration. These people, it is
argued, must be “incapacitated” for long

periods of time to reduce crime signifi-
cantly. However, scientific efforts to devel-
op methods for identifying career crimi-
nals have failed.

In 1978,a National Academy of Science
study by a panel of prestigious criminolo-
gists concluded that while most people
have a relatively brief and modest crimi-
nal career, a small group persists in crime.
However, the panel was unable to produce
any valid methods for identifying the per-
sistent criminals at the beginning of their
criminal careers.®

Shortly thereafter, a group of RAND
researchers thought they had found a way
to identify persons who would eventually
become repeat offenders.They discovered
a group of “high-rate offenders” among
samples of males imprisoned for robbery
and burglary in three states (California,
Texas and Michigan).* Significantly, the
vast majority of the surveyed prisoners re-
ported committing very few if any crimes
the year before they were arrested (five or
less). But the so-called “high-rate” offend-
ers, who comprised 10% of the samples,
claimed they had committed 4-5 robber-
ies and burglaries per week in the pre-
ceding year. The researchers developed a
profiling scale that distinguished the high-
rate offenders, whom they labeled “violent
career criminals; from the others. Peter
Greenwood claimed that if the people so

3% Jacqueline Cohen. “Research on Criminal Career: Individual Frequency Rates and Offense Seriousness.” Criminal Careers and
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identified were incarcerated for at least eight years, crime
would decline by 20%. Because the lower-rate offenders
could be released after serving reduced sentences, prison
expansion could be avoided.

These claims were widely disseminated by the U.S.
Department of Justice and used by elected officials to
justify sentencing reforms such as mandatory minimums,
truth in sentencing, and the abolition of parole boards.
However, when Greenwood and his associate Susan
Turner later followed a group of released prisoners iden-
tified as high-rate offenders by their profiles, they found
that these individuals had not committed crimes of the
type and at the rate expected.’”

More recent research, nearly twenty years after the
first studies on the topic, continues to discredit the claim
that career criminals can be identified early by a profiling
system. John Laub and Robert Sampson have re-exam-
ined data from Sheldon and Eleanor Glueck’s 1930s semi-
nal publication following the life careers of 500 Boston
delinquents.*® Although the vast majority desisted from
crime after the age of 25, a small minority persisted in
committing crime into their later years. Using all available
criteria, Laub and Samson could not distinguish these
“persisters” at the beginning of their delinquent careers
from the others who had followed the normal pattern of
criminal involvement in adolescence and desistance after
their early twenties.

Laub and Sampson were able to find a different set
of predictive factors, none of which could be observed
when the young people first committed crimes. Instead,
they found there were major“turning points”in a person’s
life—such as getting and holding a good job, enlisting in
the military, marrying, and establishing contacts with con-
ventional institutions and groups—rather than personal-
ity characteristics or early childhood experiences that dis-

tinguished the careers of “desisters” from “persisters” Laub
and Sampson also found that delinquents who had been
incarcerated were more likely to commit crimes later in
life than those who had been sentenced to probation or
local jail time. The implication was that imprisonment it-
self can encourage criminality.

In a subsequent study, Michael E.Ezell and Lawrence
E.Cohen published their analysis of the criminal careers of
three cohorts of “serious chronic offenders” released from
California youth prisons in the 1980s and 1990s. Although
the offenders varied in the amount of crime they commit-
ted after their release from prison, all“aged out” of crime.*®
Similar to the other studies, Ezell and Cohen could not find
any background characteristics that reliably distinguished
those with different post-release criminal trajectories.
Other researchers have employed mixes of psychologi-
cal test scores and behavioral measures to predict seri-
ous violent recidivism or involvement in new sex crimes.*
These methods predict recidivist crime better than ran-
dom guessing, but they are also inaccurate.

Though improvements in statistical methods for
predicting violent recidivism have produced modest
gains in accuracy, they rely on data that would normally
not be available in a typical criminal justice applica-
tion.*!

Criminologists have been unable to develop prac-
tical and reliable methods to select those who will be-
come career criminals.*? Attempts to incarcerate based
on any predictive criteria will inevitably end up incar-
cerating a large number of people who do not persist in
serious crime. As advocated later in the report, sentenc-
ing should not be based on what we think a person will
do butrather on what they have done and in proportion
to the seriousness of the crime.
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